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(9i) ~~/File No. GAPPL/COM/STP/2449/2023 /91'i-f - SJ°\
("€1") er4ia arr?griens# f2tie I AHM-EXCUS-002-APP-130/23-24 and 30.10.2023Order-In -Appeal and date

°CJ1furfcl51:JT1Jl!T/ 2fl ariaGa, sgaa er#ten(1) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('ef) aria alf2is] 20.11.2023
Date of Issue
Arising out of Order-In-Original No. 43/DC/D/VM/22-23 dated 13.01.2023

(s) passed by The Deputy Commissioner, CGST Division-III, Ahmedabad
North

J-J flea af cf5T -;:ni:r~traT 1 M/s Mustufa Kezarbhai Patel,
('if) Name arid Address of the Near Jogni Mata Mand.ir, Gandhi Chowk, Aligarh,

Appellant Viramgam.

,l& rfazr srft-smr?gr sriahsrrrrmarzragsrsrk 4fa znRefafl aat ·Tgr
srf@la.tr Rt zrfta szrargtwrska rgr#mar2, tr fR eastrafe«a grwar?l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) fr saraa area sf@R, 1994 Rt arr sraa ft aatg ngmihatan enr #t
Gr-arr # rzrrvan h siafagjwr smaar artfa, sraat, fa ii4, usafr,
tfr ifa, sf7atr maa, irmi, fact: 110001 c!?frsfafeq:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) af@m Rt zf amua 4fl gRmr ar if [aft srrtr zr4 4ta f4ft
srstr agrserrrsagr mnfi,fr cart nr suerRag az fast mtzar #
nftssrrgt Rt4far a tug& zr

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory house to another during the course
of processing of the goods in a torage whether in a factory or in a
warehouse.



Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and· such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

<'<l affil.r "'"'""<1st"'" '"" '!Fl' as ;J'Tiflif asm<;era#fee fr&zst@ 3l1"..r "1r ""
mu4 fur ag(Rs rgn, sfa rr Ra alr T at t fa zf@fr ( 2) 1998

arr 109 arrfafu ·rtt

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

p,r) m«fas~ f.l;,lit Us[ 'lT ,;i\,r i'f fila\Rta 'fT'f 'R 'lT 1TTof 2a Rafa4fa it suitr gen a4n 'R

4qrar arnRazati mahargf@ft ugrqrfaff@a&l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal.· It should also be
accompanied by a copy of TR-6 Challan evidencing payment . of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

121 ~ '"" , "" '!Fl' <orfr<ifl fil"" ,son , 200 1 as f.tqlr 9 a siafa faaffe quaie sll;-s i'tm
,fat ii, )Ra star h 4fa a2r hf fat cfri:r m a sfag-srusf znk Rt -at
,faif trf ala far strRel sh arr ala s: rgr gfhf a siaia arr 35-s: -?i"

frtmftcr fr aat hah#arrel-6 ata fst -srfcr sf72fr rfaul

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees.One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

g) Rfaaa a arr sgtirar q4asatrra ghat sr? 200/- tr@la 6t
tr st srat ia44v atakarat gt at 1000/- Rtft gar #stvi

fr gt, #kr sgra gr# qi tara r{la rrntf@raw hvf rf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{tr a«area grzf@fr, 1944 cfi1" mu 35-m/35-s:%~:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ffa 4Rb ii arr erg«r h satar cfi1" a:rftc;r, a1at amaflta, aft
araa grs qata zRfhr naf@ear (fee) fr 4per Rr ff@r, szaalar 3 2d TT,

ag1«t sat, rat, f@taarr,garara-3800041

_____ To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
-o-~4:~,!~r (CESTAT) at 2utlfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

t$ - 2,-tsl'0 .r~~ 80004. In case of appeals other than as mentioneq. above para.

es •Ii --~'' j ]j . _ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
t"o~.,,... -- 'b,l/J as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

'• ;;. .,; accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac an.cl above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zf4 sr stara& snit qrmgrgtar at r@la sitar? fuRl ar rarrs4a
tr fan sq«r aReg <r sr z gr sft fa farstf a fu zrnfef er4ta
~~~~llT~~~~~~'5ITTIT~ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rarer ea srf2far 1970 Tr ijtf@a Rt sq4t -1 ah siafa faiRa [au gar st
~llT~awt!<T .ll"~~ f.-1 OTlj,'1. 4f@2at a star it r@ta Rst us 7Raus6.50 t?r 911" .-lj Ill l~ll

teas fee «arrgrarfe1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ~an-{~~~ f.-14-51°1 cjiB 9R~#an-{ m ~1:flrf 6J1chfbfc1 ~ '5ITTIT ~ \lfl" mm
ea,ht 5gia greenuara st +nr@aw (4ffafe) frt, 1982 ffea 2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gr«cm, a{tr sgraa greenarm sf7 rrf@rwr (fee) uh 7a srfr aharr
it' chd<>'--FI-Ji~, (Demand)~~ (Penalty) cpf 10% pawrqr sfarf h ziaif@, sf@raagwar
10 cfiUis~ ~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

~~~am:~~~,!?~~~#+rm(DutyDemanded)I

(1) m (Section) 1 lD~~f.=rmftcrufu;
(2) NM~~~#UITT;
(3) hr#zhfeefrillfr 6 hazer rf?n

zTzgs'fafl' agepa war ft garrsf' a7fera# fug gt&afar

For ·an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

.-'"'"'""'it,l_ and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
••"tr»a 4).

ff§"~'<,',. A£G ~ .

a° 8)~- f ., \~ der Central Excise and Service Tax, "Duty demanded" shall include:
% » i3.
t_:-a_,, ~-- ,/$, (i) amount determined under Section 11 D;~~ ~ .

"
0 * -~ (ii) amount of erroneous Cenvat Credit taken;

J (iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <rmgr h 7faft nf@wraszi green ervrar greenr awe f@a(Ra gt at ii fu mg
~~ 10% {rat r sit szf haa awe fa(f@a gtaawe10% {ratRt sarfr?

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/2449/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mustufa Kezarbhai Patel, Near Jogni Mata

Mandir, Gandhi Chowk, Aligarh, Viramgam (hereinafter. referred to as "the appellant")

against Order-in-Original No. 43/DC/D/VM/22-23 dated 13.01.2023 passed by The Deputy

Commissioner, CGST Division-III, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BKYPP5687F. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

25,02,217/- during the FY 2016-17, which was reflected under the heads "Sales of services"

(Value from ITR)" filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the substantial income by way of providing taxable services but has

neither obtained Service Tax registration nor paid the applicable service tax thereon. The

appellant were called upon to submit copies of relevant documents for assessment for the

above said period. However, the appellant had not responded to the letters issued to them on

dated 28.09.2020 & 20.09.2021 by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No.

III/SCN/AC/156/MUSTUFA KEZARBHAI PATEL/21-22 dated 20.10.2021 demanding

Service Tax amounting to Rs. 3,75,332/- for the period FY 2016-7 under proviso to Sub­

Section (1) of Section 73 of the Finance Act, 1994.' The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; imposition of Late Fee under Rule 7C of

the S.tax Rules, 1994 read with the section 70 of the Finance Act, 1994 for ST-3 returns

late/not filed and imposition of penalties under Section 77(1), 77(2) and Section 78 of the

Finance Act, 1994. However, the appellant had not responded to the department.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,75,332/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further

(i) Penalty of Rs. 3,75,332/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

771) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(2) of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules,
1994.

3. Being aggrieved with the impugned order s icating authority, the
appellant have preferred the present appeal on the f



F.No. GAPPL/COM/STP/2449/2023

o The appellant is an individual/proprietor, engaged in the business of trading of sand.

They are having income from sale of sand which is taken from lake area by.tractor.

The appellant submitted that they have replied the department letters vide their mail

elated 21.10.2021 along with attachments and clarified that the service provided is not

exceeds 10 Lacs and does not attracts service tax as per Notification 30/2012-ST,. .

elated 20.06.2012 but department didn't considered their submission.

o Further, they submitted that during the filing ITR for FY. 2016-17, they wrongly

mentioned the "Sale of service" as source of the income but they are engaged in

trading of sand, In supporting of their submission they have furnished the Form-

26AS for FY. 2016-17 in which no TDS amount is deducted. They have also

submitted bank statements for the concerned period, Ledgers, Registration Certificate

of the Tractor. Further, they have also submitted that in the preceding F.Y. 2015-16,

their total turnover was only 6,15,200/-.

The appellant denies all the demand confirmed vide impugned OIO and submitted

that the OIO is against the facts, equity and law and the same may be quashed and set-

asicle.

4. Personal hearing in the case was held on 12.10.2023. Shri Hardik Patel, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated the

submission made in the appeal. He requested to allow their appeal and set aside the impugned

order.

5. On going tlu·ough the appeal memorandum, it is noticed that the impugned order was

issued on 13.01.2023 and received by the appellant on 16.01.2023. I have carefully gone

through the facts of the case, grounds of appeal, submissions made in the Appeal

Memorandum, during the course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the iinpugned order passed by the

adjudicating authority, confirming the demand of service tax against the appellant along with

interest and penalty, in the· facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2016­

17 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services" provided by the Income Tax Department, no other reason or justification is seen

from the SCN for raising the demand against the appellant. As the appellant has shown their

income from "Sales of Services", and in their further submission they submitted that during

the filing ITR for F.Y. 2016-17, they wrongly mentioned the "Sale of service" as source of the

income but they are engaged in trading of sand. In supporting of their submission they have

furnished the sample Bills/vouchers of supplying sand to its various customers and bank

statements.

5
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F.No. GAPPL/COM/STP/2449/2023

7. I the present case, I find that letters were issued to the appellant seeking details and

documents, which were submitted by them via mail dated 21.10.2021. However, without any

further inquiry or investigation, the SCN has been issued only on the basis of details received

from the Income Tax department. This, in my considered view, is not a valid ground for

raising of demand of service tax.

8. It is observed that the main contentions of the appellant in the appeal memorandum is

that they were engaged in the trading of sand by tractor which is taken from lake area. From

their submission and supporting documents, it appears that they procure the sand from

possible sources and deliver to their client and get payment against the same. While going

through the documents/vouchers, it is seen that the appellant own the tractor and supplying

sand to its various clients on the basis of verbal orders. From the above it appears that the

income received by the appellant is from such sales of sand/trading activity. For the

confirmation of the same the appellant has submitted the copies of sample sales vouchers/bills

of sand supply to its various clients/customers. In fovour theirsubmission, the appellant has

also submitted the copies 26AS from for FY 2016-17 in which it can be seen that no TDS has

been deducted. Further, it is also verified from the P& L for F.Y 2016-17 that the appellant

have income only from sales Ac. It appears that they are engaged in sale of sand /trading

activity and not in the service providing. Being trader, the appellant has not taken service tax

registration. Trading goods is the activity of buying, selling, or exchanging goods or services

between people, finns, or countries. It can also mean the sale of goods by way of business to

buyers, traders, or processors and the same is exempted from the service tax as per the Clause

(e) of the Section 66D of Finance Act, 1994 specifies the Negative list of services i.e. the

Services on which Service Tax is not applicable. Section 66D is been inserted in Finance Act,

1994 by Finance Act, 2012 and been notified to be effective from 1st July 2012 vide

Notification No. 19/2012-ST dated 5 June 2012.Relevant portion of the above is re-produced

as under:

66D. Negative list of services. - The negative list shall comprise of the following services,
namely: ­

(a) services by Government or a local authority excluding the following services to the extent
they are not covered elsewhere ­

(b) ...... ,

(c).......

(d) ........ ,
(e) trading of goods;

So once the activity falls within the meaning of any service provided in service tax

negative list, the activity is out of service tax applicability. As they are engaged in

sale/purchase i.e. trading activity, As per negative list errt» of Finance Act,1994,

service tax is not applicable.

The total turnover for the FY 2015-16 is as un



'

tIVU. aHrIL/UIVjIrpz++ -v-I

Sr. Particulars Amount Remarks

No. (in Rs.)

l Sale of sand shown as "Sale of 25,02,217/­ Exempted as per negative list

Services [section 66D(e) ] of Finance

Act, 1994

From the submission, it appears that The value is earned from Sales of sand i.e. Rs.

25,02,217/- during the subject period and while filing the Income Tax return it was wrongly

shown by the filer of the appellant as Sale of Services.

10. The appellant were not having any other income other than the discussed above. In

support of the same they have submitted Income Tax Returns for the FY 2015-16; Form

26AS for FY 2016-17; Profit & Loss Account for the FY 2016-17 ;RC of the Tractor,

Account statements & copy of sample invoices issued by the appellant during the FY

2015-16.

11. On scrutiny of the documents viz. Profit & Loss Account , bank statement, Vouchers/

invoices issued by the appellant during the FY 2016-17; I find that the appellant engaged in

trading activity i.e. sale of sand, Therefore, the activity carried out by the appellant was

exempted from service tax as per negative list [section 66D(e) ] of Finance Act,1994 and the

appellant not required to pay any service tax on the income of Rs. 25,02,217/- received by

them during the FY 2016-17 from the sale of sand.

12. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2016-17. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

13. In view of above, I hold that the impugned order passed by the adjudicating authority

confinning demand of Service Tax, in respect of "sales of sand" income received by the

appellant during the FY 2016-17, is not legal and proper and deserve to be set aside.

Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

14. sf #af arr afRt& aft«a fart 5qtat fan star?
The appeal filed by the appellant stands disposed of in above tenns.

g]---
(aria#r)
rzgr (flea

Date :30.10.2023
Attested

\
v--/

.,.,/
,/

Manish Kumar
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F.No. GAPPL/COM/STP/2449/2023

Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

A4

To,
MIs. Milanbhai Narsinhbhai Parmar,
Sadashivnagar Society, Nr. Shak Market,
Ranip Road, Ranip, Ahmedabad - 382480

The Assistant Commissioner,
COST, Division-VII,
Alunedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, COST, Division III Ahmedabad North
4) The Assistant Commissioner (HQ System), COST, Alunedabad North

(for uploading the OIA)
5) Guard File

_6) PA file


